
Sf ATE OF DELA WARE 

PUBLIC EMPLOYMENT RELATIO NS BOARD 

IN RE : DEPARTME NT OF HEAL TH AN D Repr esenta t io n Petitio n 
SOCIAL SERVICES . STOCKLEY CENTE R NQ. 95-06- 145 
HABILIT ATION SUPERVISORS 

BACKGROUND 

Th e Americ an Federati on o f State , Coun ty and Municipal Empl oyee s , 

AFL -CIO, Distri ct Council 8 1, Loc al 35 14 ("AFSCME" or "Union") is an employee 

o rga niza tion wi thi n the mean ing of § 1302( h} o f the Publi c E mp lo y me nt 

Rela tions Act ("Act" or "PERA "), 19 De I. C , Chapter 13 (1994 ). The State of 

Delaware. Depa rtment of Health and Soc ial Serv ices ("State" or "Employer ") I S 

a pub lic employe r within the meanin g of § 1302(m), of the PERA. 

Th e Stock ley Cen ter ( r Ce nte r") is a residential facili ty owned and 

ope rat ed by the Sta le for the purpo se o f provi ding care for mentally di sab led 

per s o n s . 

AFSCM E fil ed a Rep resen tati on Petit ion on or abou t June 29, 1995, 

request ing to mod ify an exist in g bargai nin g unit of Stock ley e mp loyee s 

comprised exclusively of Nurse I, II and III , Nurse Supervisors , CMRP Nur se 

a nd CMRP Nurse Supe rviso r to inc lude the cu rre nt ly unr epr esented 

e mp loyee s 10 the class ificatio n o f Habilit ati on Supe rvis or at the Stock ley 

Ce n ter . 

The State oppo ses the Petiti on for the reasons that: (1) Habilit at ion 

Supe rv iso rs are supe rv iso ry emp loye es and , the ref or e, exc lude d from 

co ve rage under the Act; and (2) if not supe rv iso rs. are ina pprop ria te fo r 

inclu sion in a bar gain in g unit co mpr ised ex clu sive ly of Regi ster ed Nurses 

and Nur se Super visors. 
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Alternatively , the State argue s that if it is determined that the ) 
Habilitation Super visors are not superv isors within the meaning of § 1302, of 

the Act, they are inappr opriate for inclu sion in the existing bargainin g unit 

of	 nur ses . 

A	 hearin g was held on August 24, 1995, September 12, 1995, September 

18,	 1995, and Februa ry 21, 1996. Thereafter, the parti es presented clo sin g 

argum ent in the form of simulta neo us pos t-hea ti ng submiss ions with the 

final submiss ion bein g received on Mar ch 18, 1996. Th e followin g deci sion 

result s from the record thu s compiled. 

ISSUES 

1.	 Wh eth er the Habilitation Supe rviso rs are excluded from
 

cov erage und er the Act becau se th ey are "s uperviso rs"
 

,within the meanin g of 19 De LC , §1302( p)? 

2 .	 If not , whether the cla ssifi cation of Habilitat ion Supervisor is
 

appropriate for inclusion in the same bargainin g unit as the
 

profe ssional staff employ ed in the clas sifications of Nurse I,
 

II and III, Nur se Super visor , CMRP Nur se and CMRP Nur se
 

Super v iso r " ! 

PRlNCIPAL POSITlONS OF THE PARTIES 

l"u e NQ. I : Th e Stat e argue s that the statute doe s not require 

supe rvisors to exercise absolut e authority, only that they possess the authority 

to effe ctiv ely rec ommend acti on in the area s enumerated in § 1302(p ), of the 

I At the start of the hearin g, AFSCME expressed its desire to repre sent the Habili tation 
Sup ervi sor s in a stand-alone unit if they are found to be eligible for coverage under 
the Act but inappropriat e for inclu sion in the existing unit of nur ses. 
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Act. The Stat e conte nds that although the Habil itation Super visors do not have 

abso lute authority to hire. transfer . layoff , recall . pro mote. dis cha rge. as sign, 

reward . discip line or adj ust gr ieva nces they do , in fact, possess the authori ty to 

effec tive ly recommend such action. 

AFSCME. on the othe r hand, main tain s that the j ob descripti on of the 

Habilit ati on Superv isor c las s ifica tion ma kes no ref eren ce to supe rv isory 

res pon sibiliti es. The testimony of the Habilitation Superv isor s tes tify ing at 

the hear ing further supports the conc lusion tha t the Hab ilitation Supe rviso rs 

have no au thority to initia te any meaningf ul action on their ow n and th e 

supe rvis ory duti es they pe rfo rm, if any . invo lve routin e, c le ri ca l or 

perfun ctor y tasks . 

AFSCME co ntends that as much as 40% of the work perfo rmed by the 

Habilit ati on Supe rvisor s involves pr ovidi ng d irec t c are services to th e 

residents of the Stock ley Center. AFS CME main tains that the Habilit at ion 

Supe rvi sors are. at most . working lea ders. 

Issue No.2 : The State maintain s that the cla ssifica tio ns of Nurse It 11 

and III . Nurse Superviso r, CMRP Nurse and CMRP Nurse Supe rviso r do not 

share a co mmunity of in ter est with th e cl ass ifica tio n of Habili tati on 

Superviso r. Most import antl y. the State argues that while the dut ies and skills 

of the profess iona l staff foc us upon the progra mmatic and clinica l aspec t of 

the c lie nt 's medica l nee ds , the Habilit at ion Supe rvi sors ' duties foc us upo n 

opera tional need s . 

As further eviden ce of the diff erence betw een the nurses and the 

Habil itati on Supe rviso rs. the Sta te point s ou t that the Regi ste red Nurses are 

class ified in the Health Group und er the Profess iona l Nursi ng and Th erap y 

Se ries whil e the Habilit at ion Supe rviso rs are class ified in the Domesti c and 

Food Servic es Group under the SUb-Profe ssiona l Nur sing and Thera py Series. 
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Whil e Registered Nurses are requir ed to possess a minimum of a Bachel or of , 
Scien ce deg ree in nu rsi ng , no pro fess ional license o r deg ree fr om an 

in stituti on o f higher learnin g is requ ir ed of the Habilit ati on Supe rv iso r 

c lass i fi ca t ic n . 

The State argue s tha t rat he r than the bargain ing uni t of Regi st ered 

Nurses, the app rop riate ba rga ining unit fo r the Hab ilit at ion Supe rv iso rs 

woul d be the exi stin g bargain ing unit of Habili tation Facilita tors repre se nted 

by the Laborer 's Internationa l Unio n of North America, AFL·C IO, Loca l 1029. 

AFSCME argue s that the authoriza tion card s submitted pur suant to 

§131 1(a) of the Act, express the desire of at lea st 30% of the Habili tation 

Su perviso rs to be represen ted by AFSCM E, for the purp oses of co llecti ve 

barga ining . In the absence of a suff icient number of va lid car ds supporting 

a nother labor orga niza tio n, the ex is tence of a bargai ni ng un it of the 

Respo nde nt 's employees which is repr esented by anot he r labo r orga nizat ion is 

immaterial and has no bea ring upon the resolution of this matter. 

AFSCM E furth er arg ues that the Habilit ati on Superv isor s and th e 

nur ses work in the same facilit y , have the same workin g co nditions, are 

subje ct to the sa me supervis ion and administrati on and work with the same 

c lient popul ati on . Co ns ide ring the se similariti es and the rel ati vel y limit ed 

numb er of Habilitat ion Superv iso rs (36 ), failure to certify them as appropria te 

for inclu sion in the exist ing bargaining un it of Registered Nurse s would result 

10 the un nece ssary cve rfrag men ta tion of bargainin g unit s. 

OPINION 

ls sue No, I ; §1302(m), of the Act provides. In relevant part: 

"Publi c e mployee" or "employee " mean s any 
employee of a pub lic employer excep t: 
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(7) Supervi sory employ ees of the public employer, 
pro vided how ever , tha t any supe rvi sory position in 
a bargainin g unit dee med to be appropriat e prior to 
Sept emb er 23, 1994 sha ll so continu e, unles s said 
unit is decertified in accordance with Section 
1311 (b) of thi s titl e, or is modified in acc ordan ce 
with pr ocedur es authorized by Secti on 1310 (e) of 
thi s titl e. 

Section 1302(p). of the Act pro vides: 

"Supe rviso ry employee" means any empl oyee of a 
publi c employe r who has authority. in the int erest 
of the public employe r, to hir e. trans fe r. suspend, 
layoff , recall , promot e, di scharge, ass ign, reward or 
discip li ne o the r emp loye es. or re sp on sibilit y to 
di rec t the m, or to adj us t their g riev ances. o r 
e ffec t ive ly to recomm end suc h action s , if the 
exerc ise of such authority is not a mer ely routin e 
or c le rical na tu re. but requir e s th e u se of 
ind epend ent jud gm ent. 

Sect ion 1310 (d) of the Act provides, 10 relevant part : 

... The Board or it s des ig nee sha ll exc lude 
supe rvisory employees fr om all appropriate unit s 
create d subsequent to September 23 , 1994 . 

The sect ion of the Habilit ation Supervisor Posit ion Descripti on entitled 

Princi pal Accountab ili ti es, provid es : 

1.	 Plan s, ass igns, revi ews and evalu ate s the wor k of cottag e 
s ta ff; sche dules sh ift assi gnm ent s to en sur e su ffic ie nt 
cove rage and effi ci ent unit op er ation s ; pro vid e s st aff 
trainin g and admini ste rs di sciplin e and recomm endation s for 
co rrec tive ac ti on . 

2 .	 Monit ors the impl eme ntation o f all desi gn at ed indi vidu al 
client pr ogram plan s to ens ure acti ve treatm ent is provided 
by reviewin g dail y do cumentati on and monthly report s 
completed by program sta ff; Meet s with Unit Manager to 
di scuss changes needed in cli ent trainin g. 

3.	 Ove rsees the physical opera tion of the unit by requi sitionin g, 
gro oming , wareho us e a nd reinfor cement supp li e s and 
co nduct ing inspe ctions to ens ure unit is sanitary at all time s, 
livin g areas are ta stefull y and appr opriat ely decor ated and in 
complian ce with Medicaid standards; Complet es and follow s 
up on maint en ance orders to e nsure that rep air s ar e 
comp leted in a tim ely mann er ; Ensures clients have adequ ate 
and appro pria te clo thing and per sonal article s . 
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4 .	 Imp lement s client train ing p rogr a ms and recor ds )
appropr iate da ta ; Plan s and parttc rpate s in specia l clie nt 
activiti es, trips and reinforc ement session s . 

5.	 Prep ares and maint ain s reports and record s of unit and cl ient
 
acti v iti es .
 

6.	 Inve stigat es and documen ts unu sua l incid ents in ' he unit and
 
rep ort s findin gs to Uni t Manager.
 

7.	 Perf orms related work as require d . 

Of 'h e s ix (6) wit nesses te stifyin g for th e Uni on , fi ve (5) are 

Habi litati on Super visor s. The sixth, Carla Ca nnon, is a Habilitation Train ing 

Aid e , reportin g to a Habilitatio n Supe rv iso r. Ms. Cannon testifi ed that 

Habili tati on Superviso rs often perform the same dir ect ca re services as do the 

Habilita tion Fac ilitato rs. She also testifi ed concerning her perc eption that 

Habilit atio n Supe rvisor s ha ve no au thorit y to mak e decision s on their own . 

Since neith er subjec t is in issue, her testim ony was accorde d no weight in thi s 

d eci si on . 

The record contains a signific ant amount of conf'licring testim ony and 

multipl e exhibit s int ende d to establi sh the perc enta ge of tim e the Hab ilitatio n 

Super visor s prov ide direct ca re services to the re sident s of the Cente r. 

Habilitation Supervi so rs provid e di rect ca re under th e fo llowin g 

c i rc u mstances: 

I.	 On a peri odi c or incidental basi s during their assigned shift, 

as circums tances require . They al so routine ly as si st in
 

se rv ing meal s.
 

2.	 When the number of Habilitati on Fac ilitat or s who pro vid e
 

dir ect car e fall s below the required minimum , usua lly cau sed
 

by absenteei sm, the Habilit ation Supe rvi sor is requir ed to fill
 

in and provide di rect care as a Habilitation Facilitator .
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3 .	 When the Habilitation Supervi sor volunteers to work ove rt ime 

hour s beyo nd hi s regu larly sched uled shift as a Hab ilit at ion 

Fa ci lita to r. 

The hours a Habilit ation Supervisor performs the work of a Hab ilit ati on 

Fac ilitato r whi le on vo lun tary ove rtime, is immate rial to th is di spu te. To 

requi re Habili ta tio n Supervi sor s to pro vide incid en tal su pport to the d irect 

care provider s du ring the regula rly scheduled shift and to assist in serving 

meal s is not unrea sonabl e and was , likewi se, not a factor in thi s dec ision . 

The estimat es of the percentag e of time the Habifitation Supervi sor s 

pro vide dir ect care vary from as high as 40% by AFSCME 10 between 5% and 

15%, by the State . Both sides agree that the amount of direc t care provided by 

th e Habili tati on Supervisor vanes from week to week depe nd ing up on 

operat iona l requir emen ts and ava i lable s taff. 

Regar d less of the part ies' es timates, the statue requ ire s o nly that a 

supervisor po ssess the auth orit y to tak e ce rt ain acti on or to e ffe ctive ly 

recommend such action in other than a routine o r cle ric al manner . The 

statute doe s not defin e supervisory stat us in term s of the amou nt of tim e an 

emp loyee engage s in the enumera ted ac tiv itie s. 

Even acce pting AFSCME's es timate o f 40%, a significa nt porti on of the 

work week remains fo r the per formance of the other activit ie s includi ng 

those upon which the State relies to establi sh superviso ry status. 

Consi stent with th e foreg oin g di scu ssion , th e amou nt of time which 

Habili tati on Su pe rvis o rs spe nd prov idin g direct care wa s not a fa ct or 

co ntributing to thi s deci sion . Fo r thi s rea son , the testimony of Ms. Sharo n 

Ay res . Director of Resi denti a l Se rvice s and Day Program s at the Stoc kley
 

Ce nter , whic h pri marily co ncern ed th e amo unt of time the Habilit ati on
 

1405
 



I 
Superviso rs participate In prov iding direct care In order to preve nt ove rt ime 

was accorded litt le weig ht. 

Muc h e mphas is wa s p laced upon the fac t that the Habilit at ion 

Supe rviso r conduct s the perf orm ance apprai sal of the Habilit ati on Facilitator s. 

The pe rfor mance eva lua tio n. lik e most oth er deci sion s of the Habilitati on 

Superv isor. is subject to the ap prova l of the Res iden tia l Manager and the 

Progr am Director . Mo re impor tantly. however, partic ipa tion in the employee 

evaluation proce ss is not a criteria enumerated in the statutory defin ition. For 

these reasons this fact was accorded litt le weigh t in this deci sion . 

The Slate ac know ledge s that the Habili tation Superviso rs do not possess 

the authority to act in the speci fic areas set forth in §1302(p) of the Ac t. 

Rathe r, it reli es upon their allege d authori ty to effec tively recomm end such 

act io ns. The aut hority to effec tiv ely recommend such ac tio n does not 

automatica ll y confe r supe rv is o ry s tatus. how eve r. since the s tatute a lso 

requir es that the exerci se of such authority not be merel y rou tine or cle rical 

in na ture . 

The record establishes that the Habi litation Supervisors do peri odi call y 

offe r their thought s and reco mme nda tions on a varie ty of issues. Less cert ain 

is the impa ct of those recomm end ati ons. Insofar as the statutory criteri a are 

concerned . the record is voi d of any meaningful docu men tatio n confirming 

their i nvolve ment or participat io n in th e dec is io n- mak ing pr oce ss 

concerning tran sfe r, layoff, recall . and lor promoti on . To the co ntrary , th e 

Habili ta tion Supe rvi sors testifyi ng on behalf of AFSCME deny involvemen t in 

these areas. 

Nor is there credible ev ide nce that the Habilit ation Supe rvisors dir ect 

other employees in any significan t sense. It is undi sputed that the Re sident 

Manager o r the Program Director is responsible for the shift ass ignments of 
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the Habilit at ion Fac il itator s . Unt il recently, the Habilit ati on Supe rvi so rs 

di stribut ed work assignment s among the Habilitat ion Facili tator s ass ig ned to 

their resp ecti ve shifts. They no longer assign wor k since manage ment has 

del egated to the Habilit at ion Facili tators the authori ty and respon sibil ity to 

di stribute the wo rk amo ng themselves . 

The testimony of the Habil itat ion Supervi sors establi shes that althou gh 

some part icip at e In th e pre-e mploy ment proce ss as a me mber o f an 

employment panel . they do not do so on a regular basis. Peggy Vann testifi ed 

th a t s he ha s a tte nde d p re-em p fo yme nt inter v iew s a nd o f fe re d 

recomm endat ions. Darr en Sheppard te st ified that he has also periodi call y 

att en ded pre-e mp loym en t interv iews. the most rece nt be ing app roxi ma te ly 

three (3) years ago when he substituted for his immedi ate superv iso r who was 

una ble to attend. Jennifer Chapman also testified that she has been pa rt o f an 

emp loy me nt pa ne l int er vie wing a pplica nts as a re pla cem ent fo r he r 

supe rviso r who was unable to atte nd. Walt er Smith and Donn a Lockl ear 

testi fied they do not parti cipate in the selection process. 

In the area s of suspension, discipline , di scha rge and the rewa rding of 

emp loye es, Darren Sheppa rd testified that he ini ti ate s discip line only at the 

sugge st ion of his immediate supervisor. Wa lter Smith has not been invol ved 

in a di scip linar y situation durin g his ten ( 10) mon th s in the po sit ion o f 

Habilitat ion Super visor. Bec ause Donna Lockl ear works on the 10:00 p.m . to 

6:00 a.m. shift and has no one reporting to her, she has not bee n involved In 

the d iscipl ine process. Ms. Lock lear did testi fy that she is responsible for 

ob ser ving eac h of the seventeen (17) cotta ges duri ng the night shift and 

co mpleting obse rvatio n sheets. When she included comments concerning her 

observat ions she was advised not to comment upon but merely reco rd what she 

obse rve d for re view by her supe rior. None of the Habilit at ion Supe rvisor s 
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I 
parti cipate In the g riev ance pr ocedure other than as a witne ss , when 

ne c e ssary. 

Th e Habilitati on Sup ervisor s each testifi ed that although they do 

verb ally compliment Habili tati on Facilitator s they are not permitted to issue a 

written co mmendat ion witho ut obtainin g pri or appr oval from or bein g 

directed by their immediat e supervisor. 

Th e Habilitati on Supe rvis ors te stifi ed that it I S not unc ommon for 

Habilit ation Fac ili tators to dir ectl y contact the Residential Mana ger or the 

Program Dir ector conce rning such routine matters such as the scheduling of 

vaca tion time. Not only are the Habilitati on Supervisors not involved , at time s 

they are not advi sed by their supervisor of the deci sion s or action taken but 

hear first from the Hab ilit ation Facilitat ors. 

The co llec tive tes timon y of the Habilit at ion Superv is ors es tablishes 

th eir re sp on si bilit y for sc hed ul ing buildi ng mainte nance and o rde ring 

supplies. They also monito r atte ndance and arr ange sta ff cov erag e, when 

necessar y, and p ro vide on-s ite orient ation for ne w employ ees in th e 

Habili tation Facilitator cl assific ati on . 

Th e State off ered little , if any, dir ect ev idence to rebut the specific 

te stim ony from the Habilit at ion Supe rvis ors. Charlott e Br own, As si stant 

Dir ector o f Re sidenti al Servi ces , who assisted In devel opin g the po sition 

descripti on for the Habilitation Supe rv isor was one of two (2 ) witn esses 

appear ing on behal f of the State. Ms. Brown has held her current position for 

approxi mate ly nine (9) year s and cu rr ent ly supe rv ises s ix (6 ) Program 

Dire ctor s who supe rvise the Re sid ent Mana ger s to whom the Habilitation 

Superviso rs report . Prior to he r current positi on, Ms. Brown served as a 

Pr ogr am Di recto r. 
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Ms. Brown testified that th e intent when creating the Ha bilit ati on 

Su per visor c lassific ati on was to crea te a "shift fore man " respo nsib le for th e 

day-to-da y ope ra tion in eac h individual livin g unit . She cha ra cteri zed the 

Habili tati on Sup ervisor as a type of assistant to the Residen tia l Manager who 

"checks th ings" for them and "acts as the ir eyes and ears ." Ms. Brown 

summar ized the re spon sib ili ties of the Habili tati on Supe rviso r as maint ainin g 

trainin g and di sciplin e records, monit oring and coaching the dir ect ca re staff , 

administer ing compe tency tests , serving as role models , ord erin g supp lies and 

ar ra ngi ng fo r buil din g main ten ance. 

Th e cum ula ti ve ev idence documents that the Habilit ation Superviso rs 

are involved in a s ign ificant amo unt of record -keepin g andlo r mini st eri al 

ac tivi ty . 

Ms. Brown also test ified that she be lieve d the factors upon which the 

Habilitation Superv isors are eva luated by the Residenti al Mana ger s wou ld 

reflect thei r superv iso ry status. Ms. Brown ac knowle dged, however , that she 

does no t regularl y review the eva luations of Habi litat ion Supe rviso rs and did 

not ident ify any speci fic fac tors. Nor was any document ary ev ide nce offe red 

to cor robor ate her beli ef conce rn ing the re leva nt eva luation factor s . 

Ms . Brown al so testifi ed co nce rning th e educat iona l opp ortuniti e s 

avai lable to the staff at the Stoc kley Ce nter. Whil e Habilit ati on Supe rv isors 

pa rticip ate in c ourses co nce rn ing subj ec ts rela ted to superv iso ry andlo r 

man agement resp onsibili ties, it is their actua l day-to-day activit y rather than 

educat ional exp osur e that estab lishes their supe rviso r status. 

C red ib i lit y issues nece ssaril y aris e when eve r ther e is co nfl ic t ing 

testim ony. Th ere is no reason to doubt that the various wi tne sses te st ified 

tru thfu lly and to the best of their abi li ty based upon their knowledge of the 

re le van t Issu e . Howe ver, the testimony from the Habilit ati on Superv iso rs 
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results from their dail y hand s-on involvement in the operation of the 
} 

ind iv idual livin g unit s whil e Ms. Brown is three (3) managemen t level s 

remo ved from the dir ect ca re function. 

Although Resid enti al Mana gers, to whom the Habilitation Supervisor s 

repo rt, are re spon sibl e for the ope ra tion o f eac h livin g unit and are 

phy sicall y located in the same building as the Habilitation Supervi sor s for 

whom they are responsi ble , none te stifi ed either dire ctl y or as a rebuttal 

witn ess to contrad ict the testim ony of the Habilitation Supe rviso rs concerning 

the freq uency or natu re of their resp onsibiliti es . 

The record refl ect s they are , at best , wor king leaders who on occ asion 

int er act d irect ly wi th man agem ent. Abse nt, how ever , "is th e esse ntia l 

aut hority which is the fou nda tion of superviso ry status. In order to qualif y as 

a bona fide supe rvisor unde r the sta tuto ry def initi on , one mu st posse ss 

conseque ntial re sp onsi bilit y and exe rcise co nse que nt ia l au thor ity ove r 

subo rdinate employ ees. ~ In Re: Caesa r Rodney Inst ructional Aide s (Del. PERB , 

Rep. Pet. No. 92-03-070 ( 1991), Aff d. Del. PERB (1992» . 

Issue No. 2: Section 1310(e) of the Act provides, in relevant part : 
In makin g its det erminati on as to the appropriate bar gainin g 
unit , the Board or it s designee shall co nside r community of 
in te res ts includin g such factor s as the similarity of duti es, skil ls 
and working conditio ns of the employees involved; the hi stor y 
and extent of employee organization ; the recommendation s of the 
parti es involved ; the eff ect of overfr agm ent ati on of bar gainin g 
un it s on the e fficie nt ad ministration of government ; and such 
oth er factors as the Board may deem appropriate. 

The primary iss ue addr essed by the parti es both durin g the hearin g 

and In the presentati on of c losi ng argument concerned the issue of elig ibility, 

t.e.. whe ther or not the Habilit ati on Supe rvisors qualified for the supervisory 

exclus ion. The evid entiar y record is void of any ev idence docum entin g the 

pn mar y resp on sib ilit ies, back gr ound or other sig ni fic ant factor s in volvin g 

the Reg iste red Nurses or Nurse Superviso rs. For this rea son , the Executive 

14 10 



Direct or , with pri or noti ficat ion to and with out obje cti on by th e pa rtie s , 

suppleme nte d th e reco rd by adding the posit ion descripti on s for the 

cla ssificatio ns of Nurse I, II and III , Nurse Supervisor, CMRP Nurse and CMRP 

Nurse Supe rviso r, the cla ss ifica tions whi ch compris e the curr ent bar gainin g 

u n i t . 

AF SCME asse rts that the Habi lit ati on Super vi sor s and th e variou s 

nursing cla ssificati ons all work at the same facility , are subjec t to the same 

supe rvis ion and admini str ati on and work with the same clie nt pop ulation. 

AFS CME al so maint ain s that given the uniqu eness of th e Habilitation 

Supe rviso r class ificat ion, the pay differ ent ial be twee n the tw o (2) g ro ups 

should not be a d istinguishing factor. 

The record es tablis hes more diff er ences th an simila r ities bet ween 

these two (2) groups of employees. The Habili tatio n Su pe rvisors and the 

classifi catio ns of Nurse I, II and III and Nurse Supe rviso r are physicall y 

located in the same facility . Allh ough the CMRP Nurse has an office on the 

Stock ley campu s, she also vis its through out the community. Th e phys ic al 

location of the CMRP Nur se Supervisor is unknown . 

The Nur se cla ssifi cation repor ts to a Nurse Supervisor. The Habilitation 

Supervisor cla ssif icati on rep orts to a Resid ent Manager . 

AFSCME 's reli ance up on the "unique natur e " of the Hab il itation 

Supe rv iso r is not persua sive . To the co ntra ry, AFSCME ar gues that the 

Habilit at ion Supe rviso rs serve prim aril y as direct care pro vider s and perform 

othe r responsibili ties pri mar ily of a cle rica l andlo r routin e natur e . 

The history and extent of organization confirms that the ex istence of a 

stand- alone unit of Reg istered Nurses and Nurse Supervi sors of long- standing . 

Th e co llec tive bar gain ing agreement for the existing unit of Regi stered 

Nur ses and Nur se Supe rviso rs has evolv ed over ao extended peri od of time 
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thr ough co ntinui ng negoti ations wh ich ha ve addresse d only the term s and ) 
co nditio ns of employmen t rela ting di rectl y to the Reg is te red Nur ses at the 

Stockley Ce nter. 

The Hab ili tation Supe rvi so rs, on the ot he r hand , have never been 

o rga n ized . 

Whil e the recommendations of the par ties are valid conside rations, it 

should be noted that AFSCME and not the State (the par ty respon sib le and 

accountabl e for the operation of the Stockley Cente r) rai ses the iss ue of 

overfragmentation and its impac t upon the efficient operation of gover nment. 

The subje ct of mixing profess iona l and non-professional emp loyee s in 

a single bargaini ng unit is not a que st ion of first impression before the PERB . 

In Lake Forest Ed, Ass'n, v, Bd, of Ed., (Del. PERB, Rep. Pet. No. 91-03-060 (1991)), 

the Associ at ion pet itioned to co mb ine an ex is ting ba rga in ing unit o f 

secretarie s. clerks, custodians and aides with an ex isti ng barga ining unit of 

ce rtificated pro fessional e mployees. In rej ectin g the petiti on , the hearin g 

officer conc luded: 

Man y fact or s impa ct th e determinati on o f an appro p riate
 
bargainin g unit and none alone is determin ati ve. Of parti cula r
 
impo r ta nce whe n g ro uping employe es t ogeth e r into an
 
app ro pr iate ba rga in ing unit is that th ey sha re s imil ar
 
responsibiliti es , duti es and skills. The se factors are ent itled to
 
eve n grea ter we ight whe n the issue inv olves the intermin gl ing
 
of pro fess io na l and non -profe ssional employe es. It is these
 
consi de rat ions whic h are cri tic ally lackin g when co mpar ing the
 
pro fess ional and class ified employees whom the Associ ation seeks
 
to com bine into one barga ining unit.
 

Alt hough the nature of the positions invo lved in the cur rent matt er 

diffe r from those at issue in Lake Fo res t, both cases involve the mod ifica tion of 

an long-standi ng uni t of professio na l employees by addi ng non-professi onal 

emp loyee s. Therefore, the under lyi ng rationale of the Lake fo res t decision 

(Sup ra , ) applie s. 
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Whil e the dail y responsibiliti es of the Habilitation Superv isor s and the 

Reg ister ed Nurses c omplimen t eac h othe r, a revi ew of the po sition 

de scripti on s cl earl y di st in gui sh es the Habilit ati on Supe rv iso rs fr om th e 

Regist ered Nurses and Nurse Supe rvisors insofar as the criti cal factor s of 

responsibiliti es , duti es and skills. Th e sec tion of the po siti on description s 

entit led Ko owl ed&c , Sk i lls and Abilit ie s re flec ts a differe nce 10 their 

respe ctiv e role s which is cons is tent with the pri or education, trainin g and 

expe rie nce require d of each group . 

No rmmmum ed ucat ion level IS required of the Habilit ation Supe rviso rs 

nor is ce rtif ica tio n requi red . Th e minim um q ualifi cati on s require onl y 

"educa tio n, trainin g and/o r ex pe rie nce demo nstrat ing capa bil ity 10 each of 

the foll owing areas: 

I .	 Knowl ed ge of the methods and techn iques for implemen ting 
tra ini ng pr ogr am s. 

2 .	 Knowled ge of the method s and techniques of supervisio n. 

3.	 Ability to communic ate effec tive ly. 

The Nur se I class ifica tio n must possess or be eligible to hold a valid 

license to prac tice as a Registered Nur se in the State of Delaware. In additi on 

to the lic en sin g re quire ment. the Nur se II and Nurse III cla ssifi cat ion s 

requi re ex tended peri ods of nur sin g expe rience as a Regi ster ed Nur se or a 

Bache lor of Science Degre e in nur sin g from a Stat e approved co lle ge or 

university. A Nurse III may quali fy with a Master's Degre e in nur sing from a 

Na tiona l League of Nursi ng acc red ited co llege or university. 

The Nurse Sup er visor and the CMRP Nur se Superviso r are required to 

possess the same academic and licen sing requir ement s as the Nur se III and the 

CMRP Nurse but must possess a gre ater number of years of experience . 
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The difference in pay grade and rate likewise reflect s the di fference in 

the leve l of responsibiliti es, duties and skills required . The Nursing job grades 

range from grade 10 to grade 15 with a maximum salary of $49,660 .00 . The job 

grad e of the Habil itati on Superv isor is grade 8 with a maxi mum salary of 

$30,962 .00 . 

Th e Nati onal Lab or Relation s Act contain s an express prohibi tion on 

the inclu si on of both prof essional and non-prof essi onal e mployees In th e 

same bargainin g unit absent the prior approval of the pr ofessiona l emp loyee s. 

As a result , the Nati onal Labor Relation s Board has previ ously addr essed the 

issu e o f th e appr opri aten ess of Re gi stered Nur se s for inclu sion in a 

barg aining unit with other group s of healt h care emp loyees and has narrow ly 

con strued the unique state of the Regi stered Nurses. 

In the case of Mercy Hospitals of Sacra mento. IDC., (NLRB , 2 17 NLRB 767 

( 1975»), the NLRB held that Registered Nurs es are not appro pr iate fo r 

incl usion in a barga ining unit with other pro fessio nal healt h ca re employee s . 

The NLRB conc luded that : 

Reg i stered Nurse s posse ss , am on g th em selv es , i nte rests 
evi dencin g a greater degree of separateness than those possesse d 
by most other pr ofessi on al employees in th e health ca re 
ind ust ry. These di st inct int erest s deri ve not only from the 
peculi ar role and resp onsibiliti es of Register ed Nurses in th e 
healt h care indu stry, but also from an impressive history o f 
exc lu sive repr ese nta t ion and co llec tive ba rga ini ng . 

As far back as 1954 , in Consolidated Vultee Aircraf t Corpo ra tion, (NL RB, 

108 NLRB 34, ( 1954)), the Board observed: 

The Board has con sistent ly recognized tha t nurses consti tute a 
wel l-defi ned profe ssiona l grou p whose training . skill and dut ies 
differ from those of other emp loyees . and that a unit confi ned to 
nurse s is appropriat e for the purposes of co llective barga ining . 

Despit e the absence of aD exp ress provision in the Pub lic Employme n t 

Re lati on s Act co nce rning profe ssional and non-professional emp loye es in the 
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same ba rga ini ng unit . the holding and support ing rati onale of the NLRB is 

pe rsua sive insofar as the issue of appropr iateness under § 131Oed) of the Act. 

DECISION 

Issue NQ. I : Th e cla ssif ication of Habilit ation Superv iso r does not 

qu alify as a supe rviso r within the meaning of § l302(p) o f the Ac t. and is . 

theref ore. e lig ible for cove rage under the Act. 

Iss ue NO.2: Th e cl assifi cati on o f Habili tat ion Supe rviso r is no t 

appropriate wi thin the meanin g of §13 10(d) of the Act, for incl usion in the 

b ar gai ni ng unit cu rre nt ly co mpr ise d o f Re gi st e red Nurses and Nur se 

S up e rv iso rs. 

Co ns ide ring that a barga ining uni t of Habil itati on Supe rv isor s I S 

appropriate under the Act . it would be ad minist rative ly burdensome and se rve 

no purp ose to require AFSCME to file a seco nd petition seeking to repr esent the 

Habilit ation Supe rviso rs in a stan d-a lone unit. AFSC ME indica ted thi s is an 

accep tab le a lte rna ti ve sho u ld it b e det ermin ed th at th e Habilitati o n 

Supe rvi sor s are inappr opriat e for inclusion in the bargaining uni t of nur ses . 

T here for e , the bargai ni ng unit is det erm in ed to inc lud e all Habilit ati on 

Superv isors emp loyed by the Depar tme nt o f Health and Social Service s at the 

Stoc kley Ce nte r in Georgetown. 

An e lec tion is to be scheduled pursuant to 19 p el ,C . § 131 I for the 

purpose of det erm ining if and by whom the Habilit ation Superviso rs wish to 

be repr esented for coll ecti ve bargainin g. 

/sI Cha rles D, Loni , Jr, Is lDe bo ra h L. Murray -Sh eppa rd 
CHARLES D. LONG. JR. DEBORAH L. MURRA Y-SHEPPARD 
Exec utive Di rec tor Pr inc ipa l Assista nt 
Del. PUblic Employment Re I. Bd . Del. Public Employment ReI. Bd . 

DATED: April 17. 1296 
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